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STATEMENT OF QUESTIONS PRESENTED 

1. Was the sole devisee of decedent’s real estate an 
indispensable party in an action seeking cancellation 
of a deed thereto ? 

2. Did the trial Conrt have the right to enter a judg¬ 
ment against appellants upon the failure of either 
appellants or appellee to consummate a settlement 
without receiving evidence as to the circumstances 
surrounding such failure? 
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United States ffimtrt of Appeals 

Fob the District of Columbia Circuit 


No. 11,670 


Marianne Hernandez and Ramon P. Hernandez, 

Appellants, 


v. 


Anthony J. Siciliano, Administrator c.t.a. of the Estate 
of Reinhold Marx, deceased, 

Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

This is an appeal from a money judgment awarded 
appellee against appellants by the United States District 
Court for the District of Columbia upon motion therefor 
by appellee. Jurisdiction is invoked by virtue of Section 
1291, Title 28, United States Code. 

STATEMENT OF THE CASE 


On March 1, 1950, one Reinhold Marx entered into an 
exchange contract with appellants, the basic import of 
which was for Reinhold Marx to convey to appellants 
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real property owned by Reinhold Marx in Orlando, Flor¬ 
ida, in exchange for a conveyance to him of real property 
owned by appellants in Washington, D. C. (J. A. 4-6) 

The conveyance of Reinhold Marx’s Florida property 
was to be effected on April 1, 1950, and was to be subject 
to an encumbrance of record of approximately $12,000.00. 
This conveyance was duly made as required. (J. A. 3) 

The conveyance from appellants to Reinhold Marx of 
appellants’ District of- Columbia property was to be 
effected on June 1, 1950, and required that Mr. Marx 
either place or assume certain trusts on the same. This 
conveyance failed of consummation due to the death of 
Mr. Marx on May 19,1950. (J. A. 5, 6, 3) 

Mr. Marx died testate and on January 5, 1951, his Will 
was admitted to probate and record in Administration 
No. 76,831, in the United States District Court for the 
District of Columbia, and appellee was appointed Ad¬ 
ministrator, c.t.a., of the same. Ida Marx, decedent’s 
sister, was sole beneficiary thereunder. (J. A. 2, 8, 9) 

Appellee, after his appointment, filed a “Complaint to 
Set Aside Transfer of Property,” asking that the con¬ 
veyance from the decedent to appellants of the Florida 
property be set aside and further that appellants account 
for the rents received therefrom. Ida Marx did not join 
in this action as a party. (J. A. 2) 

In due time appellants answered appellee’s complaint, 
raising among other questions, the lack of proper parties 
to the action, namely the beneficiary named in decedent’s 
Will. Appellants claimed that since real property was 
involved, title thereto passed immediately upon admission 
of decedent’s Will to probate and record in this juris¬ 
diction and that accordingly such beneficiary was a proper 
party in interest and should be required to participate 
in the action. (J. A. 6-9) 
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Appellants further filed a counter-claim seeking specific 
performance of their agreement with the decedent and for 
repayment of their expenditures in continuing to hold and 
preserve the District of Columbia real estate for benefit 
of the decedent’s devisee. (J. A. 10-12) 

Thereafter, appellants, being of the opinion that since 
no caveat or other attack had been made upon decedent’s 
Will, and the time for the same having fully expired, his 
sister as sole beneficiary was an indispensable party to 
the proceedings and should be added in order that a full 
determination of all matters in issue could be had. To 
accomplish this, appellants duly filed a motion to “Require 
Additional Plaintiff, or, in the Alternative, to Dismiss 
Plaintiff’s Complaint.” (J. A. 14, 15) 

Plaintiff (appellee) opposed this motion and the same 
was denied. (J. A. 15,16) 

Thereafter the action proceeded toward trial and when 
called, efforts of settlement were made by all participat¬ 
ing parties under direction of the trial judge. These 
efforts were culminated in a stipulation for settlement, 
filed in the cause but not executed by appellee, and also 
an order directing completion of settlement. (J. A. 17-21) 

The aforesaid order directing completion of settlement 
provided among other things that: “. . . This action 
shall stand settled and dismissed upon consummation of 
the following terms and conditions: ... On or before 
the 15th of June, 1952, plaintiff shall pay unto the de¬ 
fendants the sum of Nineteen Thousand Two Hundred 
fifty Dollars ($19,250.00) ...” and further “Should the 
plaintiff fail to pay unto the defendants the sum herein¬ 
before provided within the time specified, defendants shall 
then pay unto the plaintiff the sum of Two Thousand 
Five Hundred Dollars ($2,500.00) ...” 

Following such requirements the Court’s Order con- 
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tinued: . . which said sum shall likewise constitute 

full and final settlement and disposition of all matters 
herein concerned.” (J. A. 20, 21) 

Appellee failed to tender or make payment of the Nine¬ 
teen Thousand Two Hundred Fifty Dollars ($19,250.00) 
provided in said order, and appellants likewise failed to 
make payment of the Two Thousand Five Hundred Dol¬ 
lars ($2,500.00) provided, whereupon appellee moved the 
Court for judgment against appellants for Two Thousand 
Five Hundred Dollars ($2,500.00). Appellee purported to 
support said motion by an affidavit of his counsel, alleging 
a refusal on the part of appellants to permit access to the 
premises in Florida for examination. (J. A. 22, 23) 

Appellants duly filed opposition to this motion in which, 
together with other grounds, they denied the statement of 
appellee’s counsel and attacked its legal sufficiency, char¬ 
acterising it as hear-say, and requested a hearing on the 
disputed matters raised by said motion. (J. A. 24, 25) 

The Court, nevertheless, without taking any testimony, 
and purely and solely upon appellee’s motion, appellants’ 
opposition, and counsels’ argument, granted appellee’s 
motion and entered a money judgment herein against ap¬ 
pellants for Two Thousand Five Hundred Dollars 
($2,500.00), which is the judgment from which appellants 
now appeal. (J. A. 26, 27) 

RULES INVOLVED 

Rule 17 ( a ) Federal Rules of Civil Procedure 

“Real Party in Interest. Every action shall be 
prosecuted in the name of the real party in interest: 
but an executor, administrator, . . . may sue in his * 
own name without joining with him the party for 
whose benefit the action is brought; ...” 


% 
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Rule 19(a) Federal Rides of Civil Procedure 

“Necessary Joinder. Subject to the provisions of 
Rule 23 and of subdivision (b) of this rule, persons 
having a joint interest shall be made parties and be 
joined on the same side as plaintiffs or defend¬ 
ants. . 


STATEMENT OF POINTS 

1. Appellants contend that both the Federal Rules of 
Civil Procedure and the decisions of the Supreme 
Court of the United States require the presence as 
parties therein of all persons having a joint interest 
in the subject matter of any action instituted in a 
Federal Court, and that it is error to proceed in 
the absence therein of any of such persons. 

2. Appellants contend that the judgment entered herein 
against them was improper and constituted an erro¬ 
neous conception of the effect of an order estab¬ 
lishing a method of settlement and dismissal of the 
action, rather than as a means or method for the 
entry of judgment against either appellants or ap¬ 
pellee. 


SUMMARY OF ARGUMENT 

Appellants contend that upon the death of one having 
any interest, legal or equitable, in realty, such interest 
passes in this jurisdiction immediately upon probate of 
such decedent’s will to his devisees. Upon such passage, 
the devisee, at the barest minimum attains that same 
interest in the realty which the decedent formerly enjoyed. 

Furthermore, in the absence of certain well-defined ex¬ 
ceptions, the decedent’s executor or administrator, c.t.a., 
acquires no interest in the decedent’s realty. 
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Rule 17 (a) F.R.C.P. permits executors to institute 
actions in his own name without joining with him the 
party for whose benefit the action is brought. (Emphasis 
added). 

Rule 19 (a) F.R.C.P., as well as decisions of this and 
other courts, requires that persons having a joint (as dis¬ 
tinguished from a separable) interest be joined on the 
same side as plaintiffs or defendants. (Emphasis added). 

This action was instituted by an administrator, c.t.a., 
to pursue an interest in realty on behalf of a decedent’s 
estate without the joinder therein as a plaintiff of the 
sole devisee thereof, although said administrator would 
not even, had full relief been granted, have had any in¬ 
terest in said realty. Appellants therefore urge that the 
presence in this action of the devisee as a party plaintiff 
was essential to the action and that since no justification 
for the omission of said devisee was ever pleaded, said 
action should have been dismissed. 

Appellants further contend that at one stage of the pro¬ 
ceedings, the Court approved proposed arrangements for 
settlement between appellants and appellee and dismissal 
of the action upon consummation of the same. However, 
when said arrangements failed of consummation the 
Court awarded appellee a money judgment against appel¬ 
lants without receipt of evidence as to the reason for 
failure. Appellants maintain that such action was im¬ 
proper and erroneous. 
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ARGUMENT 

Point 1. Jurisdiction of the Lower Court to Proceed 
to Any Recognizable Final Judgment Was Incomplete 
and the Final Judgment Entered Against Appellants 
Should Be Vacated, Since an Indispensable Party Was 
Lacking in the Action. 

The judgment entered by the Court below is a final 
money judgment in favor of the appellee against the 
appellants, and being based upon an “Order Directing 
Completion of Settlement,” and a 1 ‘Motion for Entry of 
Judgment,” to be effective, must be a judgment which the 
lower Court had jurisdiction to enter or is otherwise 
abortive and without legal force or effect. 

At the time the judgment appealed from herein was 
entered, the lower Court had been apprised both by ap¬ 
pellants’ answer and their later motion that its juris¬ 
diction to proceed was claimed to be inchoate due to the 
lack of the presence as a litigant in the action of an 
indispensable party, Ida Marx. 

This position of appellants clearly focused into view for 
determination by the Court below two pertinent rules of 
procedure, which two rules must now either be reconciled 
by this Court, or in some manner distinguished: 

Rule 17 (a), Federal Rules of Civil Procedure, provides 
that: “Real Party in Interest. Every action shall be 
prosecuted in the name of the real party in interest; but 
an executor, administrator . . . may sue in his own 
name without joining with him the party for whose benefit 
the action is brought; . . 

Rule 19 (a), Federal Rules of Civil Procedure, provides 
that: “Necessary Joinder. Subject to the provisions of 
Rule 23 and of subdivision (b) of this rule, persons hav- 
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ing a joint interest shall be made parties and be joined 
on the same side as plaintiffs or defendants . . 

The action herein involved ownership of real estate in 
Florida and Washington, D. C., a will pertaining to real 
estate probated pursuant to District of Columbia adminis¬ 
tration requirements, and a counter-claim seeking specific 
performance and damages against a decedent's estate. 
Also involved were rents from real estate. 

Appellants contend that beyond any doubt Ida Marx, 
the sole beneficiary of decedent’s estate under his Will, 
is an indispensable party in this proceeding because pri¬ 
marily a decedent’s interests in realty in this jurisdiction 
pass directly upon his death to the benficiaries of his 
Will and not to his representative, and secondarily noth- 
ing appears anywhere of record herein to disclose that 
the appellee was ever in any manner qualified to represent 
the decedent’s interests in any matters involving title to 
real estate in Florida. 

If this be true, and in light of appellants’ counter¬ 
claim herein, Ida Marx is unquestionably an indispensable 
party plaintiff herein, for full and complete relief could 
under no stretch of construction be herein provided in 
the absence of her appearance and participation in these 
proceedings. 

Until now this Court has through a series of considered 
opinions concluded that an action similar to the one herein 
may be pursued by an executor, administrator or like rep¬ 
resentative. However these decisions do not pass upon 
the question of the necessary participation therein by a 
devisee. In its determination of Ramsey v. Curtis, 86 
U. S. App. D. C. 3S6, this Court said: 

“[7] The common law rule is that, in the absence 
of a statutory provision otherwise, the only person 
who cam maintain an action to avoid the deed of a 
decedent is he who would take the property, either 
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by the terms of the will or the laws of descent, if 
the deed were set aside. Consequently, Andrews’ • 
executors acted beyond their power in suing to avoid 
the deed, unless there was statutory authority for 
them to do so. 

“[8] In Kashouty v. Deep, 1942, 75 U. S. App. 
D. C. 259, 126 F. 2d 233, we construed S. 501 of 
Title 20 of the District of Columbia Code as not only 
permitting, but requiring, the 'presence of an executor 
as a plaintiff in an action of this nature. That de¬ 
cision, rendered prior to the filing of the present 
case, has not been overruled or modified, and cer¬ 
tiorari was not sought. Andrews’ executors, there¬ 
fore, were warranted in relying upon the Code pro¬ 
vision, so constructed, as direct statutory authority 
to institute an action to avoid the deed.” 

Giving the foregoing its full weight and according to 
it, its full intendance, appellants still submit that Buie' 
19 (a) must of and within itself have an added significance 
or otherwise its incorporation in our Federal Rules would 
be vain and useless. Said Rule clearly requires the in¬ 
clusion in any action of a nature such as is herein con¬ 
cerned as active participants and parties thereto, owners, 
legal or beneficial, of the realty concerned. 

Title to the realty concerned passed either by the Dis¬ 
trict Court’s admission of decedent’s Will to probate or 
by operation of law, in whole or in part to Ida Marx. In 
the District of Columbia it passed to her by admission of 
decedent’s Will to probate. See Brosnam v. Fox , 52 App. 
D. C. 143. Outside of the District its passage is im¬ 
material for plaintiff claimed rights in this action only 
by virtue of his local appointment. 

Appellants concede that baldly under the provisions of 
Rule 17 (a) hereinbefore referred to, appellee herein could 
have prosecuted this action in his own name alone. 

However, appellants urge that this rule must be read 
in conjunction with the requirements of Rule 19 (a) and 
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that the latter is in limitation of the former. Under the 
latter it is compulsory that persons having a joint in¬ 
terest shall be made parties to the pending action. (Em¬ 
phasis provided). 

A review of the several recent cases touching upon the 
4 right of an executor to institute an action such as the one 
herein concerned does not disclose that either Rule 1.7 (a) 
or Rule 19 (a) have been the subjects of review by this 
Court as such Rules might apply. RamSey v. Curtis, 
supra, was only definitive of rights urged under the Dis¬ 
trict of Columbia Code, as were also Kashouty v. Deep, 
75 XL S. App. D. C. 259, and Humvitz v. Hurwitz, 78 U. S. 
App. D. C. 66. The question herein raised does not 
appear to have been posed in Ramsey v. Curtis nor in the 
other two cases referred to above. 

In the interpretation of Rule 17 (a), aforesaid, appel¬ 
lants have failed to locate any case involving title to 
realty, either legal or equitable, in w T hich an executor or 
administrator has been permitted to proceed as sole party 
plaintiff where such right was appropriately questioned. 
This statement again assumes the absence of such inquiry 
in the local cases hereinbefore cited. 

On the broader question, however, as to the person in 
whom real interest in the action devolves, we do have 
the expressions of this Court in Thomas v. Doyle, 88 U. S. 
App. D. C. 95, and Norris v. Harrison, Case No. 11056, 
decided .Tune 26, 1952. 

In the former, this Court said, “. . . Upon the death 
of one who has been deprived of real estate by fraud, the 
right to sue to set aside the conveyance accrues to the 
person who would take the property upon the grant of 
relief. (Citing eases) . . .” 

In the latter case, this Court said, “. . . The right to 
have a deed of a decedent voided accrues to one 'who 
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would take the property upon the granting of the relief 
sought, . . 

The right to sue to which the Court is referring 
above is that which passed through probate of her broth¬ 
er’s will to Ida Marx as his sole devisee. No title to 
real estate passed to appellee and upon the granting of 
relief herein, should the same be granted, no title to 
realty in appellee would be properly passed thereby. 
Appellee’s only standing in this action is by virtue of 
the procedural right afforded by the provisions of Rule 
17 (a), and obviously this may not affect substantive 
rights. 

If the foregoing supposition is true, Ida Marx and 
appellee both have rights in this action, and unless those 
rights are separable so that complete relief may be 
accorded one without the presence of the other, the 
action may not proceed unless all are joined. This, it is 
urged, is the true purpose of Rule 19 (a), and is also 
the law. Shields v. Barrow, 58 U. S. 130; Waterman v. 
Canal-Louisiana Bank and Trust Co., 215 U. S. 33. 

In at least one District Court case, Swpine v. Com- 
paigne Natinoale Air France, 100 F. Supp. 214 (D. C. 
E. D. N. Y.), an executor instituting an action for death 
by w’rongful act suit was required to name in the caption 
of his complaint as parties, decedent’s dependents and 
next of kin upon the theory that they were the real parties 
in interest for whose benefit the action vested in the de¬ 
cedent’s estate. 

Passing to judicial determinations of Rule 19 (a), afore¬ 
said, appellants submit that this rule is intended and 
operates as a quasi qualification under certain existing 
circumstances to Rule 17 (a). Rule 19 (a) is directed 
toward the consolidation of litigation into a limited num¬ 
ber of actions and the elimination of duplicitous suits 
between several plaintiffs and a common defendant, or 
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actions which are less than determinative of all issues 
which should be tried in one forum in one suit. Rule 
19 (a) requires unquestionably that all persons having a 
joint interest in a pending matter be joined as parties 
therein. In this action if any effect at all is to be given 
to the legal status established in the devise of realty to 
which the decedent had any claim at the time of his 
death, it must be conceded that decedent’s claim of title 
passed immediately unto his devisee upon the admission 
to probate of his Will. Such passage vested in Ida Marx 
at the very least, a joint interest with the appellee, and 
thereby made Ida Marx an indispensable party in these 
proceedings. Brown v. Christman, 75 App. D. C. 203, 
Goldwyn, Inc. v. United Artists, 113 F. 2d, 703, and 
Chidester v. City of Newark, 162 F. 2d, 598. The lower 
Court accordingly erred in refusing to either require Ida 
Marx to be added to the proceedings or in the alternative 
to dismiss the action. 

Frankly, appellants cannot understand the reluctance of 
the appellee to add the devisee of decedent’s estate if his 
action was truly a meritorious one, for with such addition 
all matters pertaining between decedent’s estate and 
appellants could have been forever and finally determined 
in a single action. 

Point 2. The Lower Court Erred in Awarding Appellee 
a Money Judgment Against Appellants Upon the Failure 
of Consummation of Settlement. 

On March 24, 1952, the Court below entered an order 
purporting to compel completion of settlement. However, 
examination of that order reveals that it was not in fact 
a compulsory order, but was actually a conditional one 
providing alternative methods, first to appellee and 
thereafter to appellants, the performance by either of 
which w’ould then dispose of the litigation through a dis¬ 
missal of the same. The order imposed no sanctions or 
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penalty upon either party for failure to make payment of 
the sums directed for payment by each alternatively, with 
the first privilege of payment being accorded the ap¬ 
pellee. On the other hand, it did provide for further dis¬ 
position of the litigation upon compliance with its terms 
by either party alternatively. 

It would logically follow that upon the collapse of an 
acceptable mode of settlement whereby each party had an 
equal opportunity to settle and thereafter failed so to do, 
that due process of law would entitle the parties then to 
proceed to a full hearing on the merits of the case with 
any additional damages flowing from the actionable fault 
of either party to have permitted settlement to fail, then 
being assessed against such erring party. In effect the 
failure of consummation by either party must be deemed 
to create a mutual recission of the compromise. 

The lower Court did not do this, but to the contrary, 
arbitrarily viewed the provisions of the prior order direct¬ 
ing settlement as being successive mandatory directives 
rather than permissive ones and without the taking of 
any testimony or evidence relating to the cause of failure 
of settlement, awarded appellee judgment. This action 
is submitted by appellants to be violative of their rights 
under the prior order referred to, as well as a lack of 
due process of law. 


CONCLUSION 

In conclusion the appellants respectfully submit that at 
best the record herein discloses that while all parties 
necessary to this action have never been before the 
Court, yet efforts of disposition were made which failed. 
Upon such failure the merits of the litigation should have 
been determined by a full and complete trial and there- 
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fore the judgment heretofore entered should be reversed 
and the action remanded. 

Habby L. Rya^, Jr., 

815 - 15th Street, N. W., 
Washington, D. C. 

Attorney for Appellants. 
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1 Filed Feb 1 1951 Harry M. Hnll, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Anthony J. Siciliano, Administrator c.t.a. of the Estate 
of Reinhold Marx, deceased, 1010 Vermont Avenue, 
N. W., Washington, D. C., Plaintiff 


vs. 

Marianne Hernandez and Ramon P. Hernandez, 1765 R 
Street, N. W., Washington, D. C., Defendants 

Civil Action No. 443-’51 
Complaint To Set Aside Transfer of Property 

Comes now the plaintiff, Anthony J. Siciliano, Admin¬ 
istrator c.t.a. of the Estate of Reinhold Marx, deceased, 
by and through his attorney, Cornelius H. Doherty, and 
sues the defendants, Marianne Hernandez and Ramon P. 
Hernandez, and avers as follows: 

1. By an order of this Court, dated January 5, 1951, 
the plaintiff, Anthony J. Siciliano, was appointed the 
Administrator c.t.a. of the Estate of Reinhold Marx, de¬ 
ceased, Administration No. 76831, and qualified in accord¬ 
ance with the terms of his appointment 

2. That during the lifetime of the said Reinhold Marx, 
he was the owner in fee of a piece of property located at 
2 East Gore Avenue, Orlando, Florida, which property 
was of the value of approximately Thirty-five Thousand 
Dollars ($35,000.00) and which was subject to a mortgage 
of Twelve Thousand Dollars ($12,000.00). That shortly 
before the death of the said Reinhold Marx a written 
instrument was prepared by the defendants, Marianne 
Hernandez and Ramon P. Hernandez, wherein the de- 
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cedent agreed to transfer all his interest in the property 
at 2 East Gore Avenue, Orlando, Florida, for the prop¬ 
erty located at 1765 R Street, N. W., Washington, D. C., 
and the sale price, according to the agreement, of the 
“R” Street property was to be Forty-fonr Thousand 
Dollars ($44,000.00), giving to the decedent an al- 
2 lowance of One Thousand Dollars ($1000.00) for 
his interest in the property located at 2 East Gore 
Avenue, Orlando, Florida. 

3. The decedent, Reinhold Marx, prior to his death, 
was in poor health, both mentally and physically, and on 
March 1, 1950, when the aforesaid agreement was entered 
into, was incapable of taking care of his own affairs and 
understanding the contents of the said agreement and 
this condition was known to the defendants. Plaintiff 
says that the defendants wilfully, fraudulently and deliber¬ 
ately took advantage of the decedent's condition and 
over-valued the property at 1765 R Street, N. W., and 
under-valued the property at 2 East Gore Avenue, Or¬ 
lando, Florida, for which the decedent had paid Twenty- 
four Thousand Dollars ($24,000.00) and which, at the time 
of the alleged agreement, was worth approximately 
Thirty-five Thousand Dollars ($35,000.00) and gave to de¬ 
cedent only a credit of One Thousand Dollars ($1000.00) 
for this property. A deed to the property at 2 East Gore 
Avenue, Orlando, Florida, was prepared by the defend¬ 
ants and signed by the decedent on, to-wit, April 1, 1950, 
and the defendants took over the possession of this prop¬ 
erty. 

4. Plaintiff further says that the decedent died on the 
19th day of May, 1950, at Union Station, Washington, 
D. C., and that the transfer of the property at 1765 R 
Street, N. W., Washington, D. C., was never completed 
by the defendants even though the decedent made convey¬ 
ance of the property at 2 East Gore Avenue, Orlando, 
Florida, to the defendants. 
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5. A copy of the alleged contract between the decedent 
and the defendants is appended hereto and made a part 
of this Bill of Complaint 

The premises considered, plaintiff prays: 

1. That the deed of the property at 2 East Gore Ave¬ 
nue, Orlando, Florida, from the decedent to the defend¬ 
ants be set aside and held for naught 

3 2. That the defendants account to the plaintiff 
for the proceeds derived from the rent of the prop¬ 
erty at 2 East Gore Avenue, Orlando, Florida. 

3. And for such other and further relief as to the 
Court may seem just and proper. 

/s/ Anthony J. Siciliano 

Anthony J. Siciliano, Admin¬ 
istrator c.t.a. of the Estate of 
Reinhold Marx, deceased 

/&/ Cornelius H. Doherty 
Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 

Washington, D. C. 

Attorney for Plaintiff 

4 Filed Feb 1 1951 Harry M. Hull, Clerk 

Washington, D. C. March 1, 1950 

THIS AGREEMENT ENTERED INTO this date by 
and between Reinhold Marx and Ramon P. Hernandez 
and Marianne Hernandez, witnesseth: 

That Mr. Reinhold Marx desires to purchase property 
of Mr. and Mrs. Hernandez known as lot 21 in square 
153 and described as premises 1765 R Street, N. W., 
Washington, D. C. 
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NOW THEREFORE IT IS AGREED AS FOLLOWS: 

Mr. Reinhold Marx will deed immediately to Mr. & Mrs. 
Hernandez property known as 2 E. Gore Avenue, Orlando, 
Florida, possession of said property to be given to Mr. 
and Mrs. Hernandez on April 1, 1950. Mr. and Mrs. Hern¬ 
andez to take title subject to encumbrances of record. In 
the event there appears any encumbrance other than Gulf 
Life Insurance Co. mortgage in the balance of approxi¬ 
mately $12,000.00, this agreement shall be null and void at 
the option of Mr. Hernandez. All taxes to be paid by 
Mr. Marks and adjustments made as of April 1, 1950. 
Mr. and Mrs. Hernandez on June 1, 1950 will deed prop¬ 
erty to Mr. Marks on R Street for which Mr. Marks will 
give or assume two trusts totalling $43,000.00. There 
shall be payable to Mr. and Mrs. Hernandez on account 
of both mortgages $440.00 per month including interest 
not exceeding five percent per annum, second trust to 
run for a period of three years with the right of Mr. 
Marks to renew said second trust every three years dur¬ 
ing his life time. All adjustments as to taxes, interest, 
etc. on D. C. property shall be made as of June 1, 1950. 
Mr. Marks shall have the right to make larger payments 
on trust at any time without bonus or additional interest. 
Examination of titles, taxes, cerificates, conveyancing and 
notary fees and recording charges shall be at the cost of 
Mr. Marks on R Street property and Mr. and Mrs. Hern¬ 
andez on Florida property. Sellers agree to give usual 
warranty deed. R Street property possession to be given 
subject to existing tenants. Florida property possession 
to be given subject to roomers who have no leases. 
5 The risk of loss or damage to properties shall be 
as follows: on Mr. Hernandez as of April 1, 1950 
on Florida property and Mr. Marks as of June 1 on 
D. C. property. AH parties warrant as to the properties 
which they are transferring there are no violations of any 
municipal or state ordinances and no special assessments. 
No commissions are to be paid to any brokers. Sale 
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price of R Street property $44,000.00. Allowance for 
Florida property $1,000.00. 

Witness our hands and seals this first day of March, 
1950. 

/s/ Ramon P. Hernandez 
/s/ Marianne Hernandez 
/s/ Reinhold Marx 

• • • • 

11 Filed Oct 22 1951 Harry M. Hull, Clerk 

Answer of Defendants 
First Defense 

Plaintiffs complaint herein fails to state a cause of 
action upon which any relief may be granted. 

Second Defense 

Come now the defendants herein and for further de¬ 
fense to plaintiff’s alleged cause of action herein, said 
defendants aver as follows: 

1. Defendants admit the appointment of plaintiff here¬ 
in as administrator, c.t.a., of the estate of Reinhold Marx, 
deceased, by the United States District Court for the 
District of Columbia as averred in Paragraph 1 of plain¬ 
tiff’s complaint. 

2. Defendants admit that, during his lifetime the said 
Reinhold Marx was the owner in fee of the realty re¬ 
ferred to in plaintiff’s complaint in Orlando, Florida, but 
deny that the same was encumbered as alleged in plain¬ 
tiff’s complaint. Defendants admit that prior to the death 
of the said Reinhold Marx a written instrument was pre¬ 
pared for execution by the decedent and defendants 
wherein said decedent and defendants agreed to exchange 
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real estate owned by the decedent in Florida for real 
estate owned by the defendants in Washington, D. C., but 
defendants deny that they or either of them prepared 
said contract. For the full terms and conditions of 
12 the aforesaid agreement defendants refer to the 
copy of the same attached to plaintiff’s complaint 
and made a part thereof. 

3. Defendants deny that the decedent on March 1st 
1950 was incapable of taking care of his own affairs and 
further deny that said decedent was in any manner in¬ 
capable of understanding the contents of the agreement 
made between decedent and defendants. Defendants fur¬ 
ther deny any knowledge of any condition pertaining to 
the decedent making decedent incapable of entering into 
the agreement executed by decedent and the defendants. 
Defendants deny that they or either of them wilfully, 
fraudulently and deliberately took any advantage of any 
condition pertaining to decedent and further deny that 
they or either of them overvalued or undervalued any 
property involved in the aforesaid agreement but aver 
that the evaluations contained therein were as a result 
of the full knowledge, acquiescence and deliberate de¬ 
termination of each of the parties thereto and were not 
as an incident to any fraud or wrongdoing on the part 
of the defendants. Defendants admit that a deed to the 
property in Orlando, Florida, was duly prepared and 
that the same was duly signed, executed and delivered by 
the decedent and thereafter recorded. Defendants deny 
that preparation of the same was by them or either of 
them. 

4. Defendants admit the death of the said Reinhold 
Marx as in Paragraph 4 of plaintiff’s complaint alleged 
and admit that there has been no conveyance of defend¬ 
ants’ property at 1765 - R Street, N. W. Defendants aver, 
however, that they have repeatedly tendered transfer of 
the aforesaid property at 1765 - R Street, N. W., and 
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herein again tender conveyance of the same to plaintiff 
herein or to such other person or persons as the Court 
herein may direct. 

5. Defendants admit that the copy appended to plain¬ 
tiff’s bill of complaint is an accurate copy of the contract 
entered into by decedent and defendants. 

13 Third Defense 

Come now the defendants herein and for further de¬ 
fense to plaintiff’s alleged cause of action herein, said de¬ 
fendants aver that this Court is without jurisdiction per¬ 
taining to the cause of action set forth in plaintiff’s com¬ 
plaint herein. 

Fourth Defense 

Come now the defendants herein and for further de¬ 
fense to plaintiff’s alleged cause of action herein, said de¬ 
fendants aver that the plaintiff herein is not a proper 
party in interest to this proceeding. 

Defendants aver that the subject matter of this action 
is real estate and that accordingly the proper parties in 
interest are the persons in whom title has vested through 
the admission of decedent’s will to probate and record 
in Administration File No. 76,831. Defendants aver that 
such persons are not parties to this action. 

Fifth Defense 

Come now the defendants herein and for further de¬ 
fense to plaintiff’s alleged cause of action herein, said 
defendants aver that in and by virtue of the admission to 
probate and record of the last will and testament of Rein¬ 
hold Marx, deceased, in Administration No. 76,831 in the 
Probate Branch of the United States District Court for 
the District of Columbia all of the right, title and interest 
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in and to any realty legally or equitably owned by the 
decedent, Reinhold Marx, passed by bequest to decedent’s 
sister, Ida Marx, which aforesaid sister, defendants aver, 
is a citizen of and resides in Germany and is precluded 
by the Statutes of the United States from owning or tak¬ 
ing title to any of the property involved in this action. 

14 Sixth Defense 

Come now the defendants herein and for further de¬ 
fense to plaintiff’s alleged cause of action herein, said 
defendants aver that the property, title to which is herein 
attacked, is located in Orlando, Florida, and defendants 
aver that decedent’s will has not been admitted to pro¬ 
bate and record in the State of Florida nor has plaintiff 
herein been appointed for or on behalf of the decedent 
in relation to the aforesaid real property in the State of 
Florida for which reason this matter is not property be¬ 
fore this Court. 

Seventh Defense 

Come now the defendants herein and for further de¬ 
fense to plaintiff’s alleged cause of action herein, said de¬ 
fendants aver that the plaintiff herein is precluded from 
seeking the relief claimed as a result of estoppel. De¬ 
fendants aver that, although they have fully performed 
all conditions and requirements necessary to be performed 
by them, plaintiff herein has breached the contract of 
the deceased, Reinhold Marx, by failing and refusing to 
consummate the same and, further, that said plaintiff has 
failed and refused to restore defendants to the status 
enjoyed prior to their performance of their agreement. 
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CowdercLahri 
First Count 

Come now the defendants, Ramon P. Hernandez and 
Marianne Hernandez and by way of counterclaim against 
the plaintiff herein aver as follows: 

1. This Court has jurisdiction over the counterclaim 
herein in that the real property concerned in said coun¬ 
terclaim is located in the City of Washington, Dis- 

15 trict of Columbia and that plaintiff, against whom 
said counterclaim is asserted, is the duly appointed 
and qualified administrator, c.t.a. of the estate of Rein¬ 
hold Marx, deceased, in and by virtue of Administration 
File No. 76,831 in the United States District Court for 
the District of Columbia, holding a Probate Court. 

2. On, to wit, March 1, 1950, defendants and Rein¬ 
hold Marx entered into a contract in writing for the ex¬ 
change of real estate then owned by defendants in the 
City of Washington, District of Columbia for real estate 
then owned by Reinhold Marx in Orlando, Florida. 

Defendants aver that they have fully performed all re¬ 
quirements imposed upon them in and by virtue of their 
agreement aforsaid insofar as acquisition by them of 
legal title to the real estate in Orlando, Florida, is con¬ 
cerned, and defendants aver that, insofar as the real 
estate in the City of Washington, District of Columbia, is 
concerned, they have tendered and do herein again tender 
a deed conveying fee simple title thereto unto the plain¬ 
tiff herein. 

3. Defendants aver that the plaintiff has refused to 
accept the tender by the defendants of title to premises 
1765 - R Street, N. W., Washington, D. C., and has further 
refused to complete settlement for the acquisition of title 
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thereunto in accordance with the terms of the agreement 
of the parties of March 1, 1950, as aforesaid. 

4. Defendants aver that, having fnlly performed all 
obligations required of them, they are now entitled to 
specific performance of the terms of their agreement by 
the plaintiff herein. 

WHEREFORE, defendants demand that plaintiff 
herein may be ordered and directed by judgment of this 
Court to specifically perform the agreement of March 1, 
1950, hereinbefore referred to. 

16 Second Cowrit 

Come now the defendants herein and by way of coun¬ 
terclaim against the plaintiff herein said defendants aver 
as follows: 

1. Jurisdiction of the Court upon this Count of de¬ 
fendants* counterclaim is based upon the general juris¬ 
diction of this Court under Title 11, Section 301, et seq. 
of the District of Columbia Code. 

2. Defendants herein adopt and restate all of their 
averments contained in Paragraphs 2 and 3, inclusive, 
of their First Count under their counterclaim herein. 

3. Defendants aver that in reliance upon the terms 
and conditions contained in their agreement of March 1, 
1950, with Reinhold Marx aforesaid, defendants paid all 
costs and expenses incident to acquiring legal title to the 
property in Orlando, Florida, theretofore owned by the 
said Reinhold Marx, and upon acquiring legal title there¬ 
to defendants entered into possession thereof and have 
thereafter expended large sums of money for the care 
and preservation of the aforesaid property and, in ad¬ 
dition thereto, further large sums of money in alterations, 
renovations and improvements thereunto. 
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4. Defendants further aver that in and by virtue of 
their agreement of March 1, 1950, with Reinhold Marx 
as - aforesaid, the said Reinhold Marx agreed to accept a 
conveyance of defendants’ real estate at 1765 - R Street, 
N. W., Washington, D. C. on June 1, 1950, on which date 
defendants were ready, willing and able to convey said 
real property, together with possession thereof unto the 
said Reinhold Marx and which conveyance and possession 
defendants have further been ready, willing and able to 
accomplish at all dates subsequent to June 1, 1950. 

17 5. Defendants aver that it has been necessary 

for the preservation of the rights, title and interest 
of the said Reinhold Marx in and to the said premises 
1765 - R Street, N. W., Washington, D. C., to expend 
large sums of money for the care, maintenance, preserva¬ 
tion and repair to said premises in order to avoid the 
possibility of waste thereunto and because plaintiff herein 
has failed and refused to accept possession of said prem¬ 
ises or to complete settlement under the contract between 
defendants and Reinhold Marx pertaining thereto. 

WHEREFORE, the premises considered, defendants 
herein demand judgment from the plaintiff in such sums 
as defendants shall be found to have expended in the 
preservation, improvement, maintenance and the like to 
the properties herein concerned from March 1, 1950 to 
the date of final determination of this cause and for such 
other and further relief as to the Court may seem meet 
and proper. 

WHITEFORD, HART, CARMODY & 

WILSON 

By: /s/ Harry L. Ryan, Jr. 

Harry L. Ryan, Jr. 

815 Fifteenth Street, N.W. 

Washington 5, D. C. 

Attorneys for Defendants. 
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18 Filed Dec 6 1951 Harry M. Hull, Clerk 

Answer To Counter-Claim 

1. Comes now the Plaintiff, Anthony J. Sicilano, Ad¬ 
ministrator c.t.a. of the Estate of Beinhold Marx, De¬ 
ceased, by and through his Attorney, Cornelius H. Do¬ 
herty, and for answer to the counter-claim filed herein 
avers as follows: The plaintiff admits that on the 1st 
day of March, 1950, the defendants and the Decedent, 
Reinhold Marx, entered into a writing which was signed 
by all parties but the plaintiff says that at the time that 
the Decedent appended his signature to this writing he 
was incapable of taking care of his own affairs and 
understanding the contents of the said agreement and 
that this condition was known to the defendants. Plain¬ 
tiff further says that the defendants willfully, fraudu¬ 
lently and deliberately took advantage of the Decedent’s 
condition in obtaining his signature to this agreement. 

2. The plaintiff admits that it has refused to accept a 
tender of the title to the premises, 1765 R Street, N. W., 
Washington, D. C. in accordance with the writing signed 
by the Decedent for the reason that the agreement was 
unfair to the plaintiff. 

3. The plaintiff denies that the defendants have ex¬ 
pended large sums of money for the care and preserva¬ 
tion of either the Florida property or the property in 
the District of Columbia and avers that the defendants 
have received large sums of money for the rent of both 

these premises. 

19 4. The plaintiff denies that the defendants are 
entitled to any judgment in this cause. 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 
Attorney for Plaintiff 
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22 Filed Jan 18 1952 Harry M. Hull, Clerk 

Motion to Require Additional Plaintiff or, in the 
Alternative, to Dismiss Plaintiff’s Complaint 

Come now the defendants herein and move the Honor¬ 
able Court to require the plaintiff herein to add as an 
additional party plaintiff to this action, Ida Marx or, in 
the alternative, upon the failure or refusal of the plain¬ 
tiff to add such an additional party, that plaintiff’s com¬ 
plaint herein be dismissed, and for grounds of this 
Motion avers as follows: 

1. Defendants’ defenses herein indicate that in and by 
virtue of the last will and testament of Reinhold Marx, 
deceased, said decedent gave, devised and bequeathed his 
entire estate unto his sister, Ida Marx. 

2. Plaintiff herein has no real interest in this action 
and is merely a nominal party to this action as a result 
of his appointment and qualification as administrator, 
c.ta. of the estate of Reinhold Marx, deceased. 

3. No caveat nor any attack of any kind or nature has 
been made upon the validity of the last will and testa¬ 
ment of the said Reinhold Marx. 

4. No attack has been made by the plaintiff herein as 
to the validity of the defenses by the defendants pertain¬ 
ing to an interest in this proceeding by Ida Marx as sole 
beneficiary of the estate of Reinhold Marx, deceased. 

5. At common law as well as by decisions of the 
United States Court of Appeals for the District of 

23 Columbia it has been universally held that in the 
absence of certain enumerated conditions adminis¬ 
trators and executors acquire no interest in a decedent’s 
realty and that legal title thereto vests immediately upon 
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death of a decedent in his heirs at law or by will in his 
devisees. Accordingly, legal title to any real- property 
concerned in this action of necessity vested in Ida Marx 
at the date of death of Reinhold Marx and the said Ida 
Marx is accordingly an indispensable party to these pro¬ 
ceedings. 

5. The Federal Rules of Civil Procedure provide that 
all actions must be participated in by all indispensable 
parties, and in cases interpreting the aforesaid Rules it 
has been customarily held that upon the failure or re¬ 
fusal of indispensable parties to participate in proceed¬ 
ings affecting their interests, full jurisdiction of the 
Court does not exist and such actions must be dismissed. 

WHITEFORD, HART, CARMODY 
& WILSON 

By: /s/ Harry L. Ryan, Jr., 

By: /s/ Harry L. Ryan, Jr., 

815 Fifteenth Street, N. W. 

Washington 5, D. C. 

Attorneys for Defendants. 

• • • • 


25 UNITED DISTRICT DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ANTHONY J. SICILIANO, ADMR. ETC_Plaintiff, 

vs. Civil Action No. 443-51 

MARIANNE HERNANDEZ, ET AL,_Defendants. 

(Excerpt from Docket Entries) 

Date Proceedings 
1952 

Jan. 23 P & A of pltff. in opposition to motion to re¬ 
quire additional pltff. or to dismiss pltf’s 
complt.; mailed 1-22-52. filed. 
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26 Filed Feb 5 1952 Harry M. Hull, Clerk 
Order Denying Motion to Dismiss Complaint 

This cause came on to be beard upon the motion filed 
herein by the defendants to require an additional plain¬ 
tiff or, in the alternative, to dismiss plaintiffs complaint, 
the memorandum in opposition thereto, and having been 
duly argued and considered it is, by the Court, this 5th 
day of February, 1952, 

ORDERED that the said motion be, and the same 
hereby is, denied. 

By the Court: 

/s/ C. F. McLaughlin 
. Judge 

• • • • 

27 Filed Mar 4 1952 Harry M. Hull, Clerk 

Motion to Require Defendants to Complete Settlement 
or to Award Damages to Plaintiff 

Comes now the plaintiff, Anthony J. Siciliano, Adminis¬ 
trator c.t.a. of the Estate of Reinhold Marx, Deceased, 
by and through his attorney, Cornelius H. Doherty, and 
moves the Court to require the defendants to fulfill the 
obligation of the settlement arrived at at the Trial Court 
on February 25, 1952, and/or to award damages to the 
plaintiff for the failure to fulfill the settlement obliga¬ 
tions and for reasons therefore says: 

1. It appears by the record herein that the case was 
set for trial on Monday, February 25, 1952, and that the 
matter was disposed of as settled. 

2. That the defendants have refused to complete the 
agreement made at the time. 

3. That it appears that witnesses were called on behalf 
of the plaintiff and that plaintiff has sustained a loss of 
approximately One Thousand Dollars ($1000.00). 
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4. That it appears that the defendants are collecting 
substantial rents for both premises and that a receiver 
should be appointed in accordance with the original 
motion filed herein. 

5. And for such other and further matters as may be 
argued on the hearing of this motion. 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Plaintiff 
* • * • 

31 Filed Mar 14 1952 Harry M. Hull, Clerk 
Stipulation for Settlement 

This matter having come before the Court for trial 
upon plaintiff’s complaint, defendants’ answer and coun¬ 
terclaim, plaintiff’s answer thereto, and all issues framed 
thereupon, and it having been thereupon determined 
that the controversies herein were susceptible of settle¬ 
ment upon the following terms and conditions, it is 
therefore stipulated and agreed by and between the par¬ 
ties hereto with the consent of their respective counsel 
as follows: 

1. On or before May 30, 1952, plaintiff agrees to pay 
unto the defendants the sum of Nineteen Thousand Two 
Hundred Fifty Dollars ($19,250), either in cash or by 
certified check. 

2. Upon payment to the defendants of said sum of 
Ninenteen Thousand Two Hundred Fifty Dollars ($19,- 
250) on or before May 30, 1952, as aforesaid, a judgment 
shall be entered herein setting aside and holding for 
naught the deed heretofore made on April 1, 1950 from 
Reinhold Marx (deceased) to the defendants herein; said 
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judgment to be entered herein without costs against said 
defendants. 

3. Upon payment of the aforesaid sum of Nineteen 
Thousand Two Hundred Fifty Dollars ($19,250) by the 
plaintiff to the defendants, defendants will surrender pos¬ 
session of premises Number 2 East Gore Avenue, Orlando, 
Florida, unto the plaintiff on May 30, 1952, and will 
further deliver unto the plaintiff any and all personal 
property contained m said premises and heretofore ob¬ 
tained by said defendants from the aforesaid Rein- 

32 hold Marx (deceased) and as more particularly 
described in a Bill of Sale, and inventory thereof 
heretofore delivered by the said Reinhold Marx unto the 
defendants or or about April 1,1950. 

4. Defendants herein shall be entitled to continue in 
possession and operation of the said premises until pay¬ 
ment herein shall be made unto them by the plaintiff 
herein as herein provided and until May 30, 1952, and 
shall not be accountable unto said plaintiff for any in¬ 
come or profits derived from said premises at any time 
prior to defendants’ surrender thereof. 

5. Defendants further agree that the plaintiff herein 
shall have the right until May 30, 1952 to offer for sale, 
the land, premises, and all the appurtenances thereunto 
belonging from the date of the signing of these presents, 
and that pursuant to such right, plaintiff may list the 
same for sale with any broker or brokers selected by 
him and that defendants will maintain the premises in 
operation as an inn or tourist home at their own expense 
for the period herein provided, and during such period, 
will* permit all reasonable inspections and examinations 
thereof by such broker or brokers or their prospects with¬ 
out hinderance by said defendants. 

6., Upon the failure of the plaintiff to pay unto the 
defendants the sum hereinbefore provided within the time 
herein specified, defendants herein then agree to pay unto 
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the plaintiff the sum of Two Thousand five Hundred Dol¬ 
lars ($2,500) which said sum the plaintiff agrees to accept, 
and upon such payment by the defendants unto the plain¬ 
tiff, the plaintiff agrees that his complaint shall be herein 
dismissed with prejudice and that defendants , title in fee 
simple unto the land, premises, and appurtenances there¬ 
unto belonging previously unto the said Reinhold Marx, 
decedent herein, shall thereupon be affirmed by plaintiff 
as being absolute and good in fee simple without further 
claim, charge, or demand thereagainst by the estate of the 
said Reinhold Marx, deceased, or of any heir, bene- 
33 ficiary, or devisee thereof relating unto the good 
and absolute title in fee simple in and to the land, 
premises, and appurtenances thereunto belonging at Num¬ 
ber 2 East Gore Avenue, Orlando, Florida, insofar as de¬ 
fendants’ title thereunto and the estate of Reinhold Marx 
(deceased) shall be concerned. 

8. Upon full and complete consummation of all mat¬ 
ters agreed upon herein, plaintiff’s complaint and defend¬ 
ants’ counterclaim shall stand fully dismissed with preju¬ 
dice herein, saving and excepting from the effect of this 
provision, such judgment as may be necessary to effect 
the cancellation of the deed to defendants referred to in 
paragraph-hereof. 

WITNESS the hands and seals of the parties hereto 
and the respective counsel this-day of February, 1952. 


Cornelius H. Doherty 
Attorney for Plaintiff 
/s/ Harry L. Ryan, Jr. 
Harry L. Ryan, Jr. 
Attorney for Defendants 

Anthony J. Siciliano 
/s/ Marianne Hernandez 
Marianne Hernandez 
/s/ Ramon P. Hernandez 
Ramon P. Hernandez 
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34 Filed Mar 24 1952 Harry M. Hull, Clerk 
Order Directing Completion of Settlement 

This matter having come before the Court for trial on 
February 25th 1952, at which time, after negotiations be¬ 
tween counsel for the parties hereto, and said parties hav¬ 
ing been present in Court and having indicated their ac¬ 
ceptance thereto, after which certain misunderstandings 
arose in regard to the terms thereof, which have now been 
resolved as a result of further discussions between coun¬ 
sel for said parties and the Court, and it appearing to 
the satisfaction of the Court that the following terms and 
conditions constitute an equitable and fair settlement of 
the matters pertaining between the parties hereto, it is 
therefore by the Court this 24th day of March, 1952, 

ADJUDGED, ORDERED and DECREED: That this 
action shall stand settled and dismissed upon consumma¬ 
tion of the following terms and conditions: 

On or before the 15th day of June, 1952, plaintiff shall 
pay unto the defendants the sum of Nineteen Thousand 
Two Hundred Fifty Dollars ($19,250.00) net either in 
cash or by certified check. 

Upon such payment defendants shall execute, acknowl¬ 
edge and deliver a deed of conveyance covering all of 
their right, title and interest in and to premises known 
as No. 2 East Gore Avenue, Orlando, Florida, unto such 
grantee as the plaintiff shall designate. The defendants 
report that the total encumbrances of record on the prop¬ 
erty to date are in the principal sum of Fifteen Hundred 
Dollars ($1500.00). 

35 Upon payment as aforesaid, defendants will fur¬ 
ther deliver unto the plaintiff any and all personal 

property now contained in premises No. 2 East Gore 
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Avenue, Orlando, Florida, saving and excepting, however, 
the personal property and effects therein contained be¬ 
longing to said defendants. 

Pending the payment hereinbefore provided by the 
plaintiff to the defendants, defendants shall be entitled 
to continue in possession and operation of the premises 
and shall be entitled to receive therefrom any income and 
profits which may be derived from the continued operation 
of said premises up to the date of settlement hereunder. 

Pending payment by the plaintiff to the defendants 
as hereinbefore provided, plaintiff shall have the right 
to offer for sale the land and premises and appurtenances 
thereunto belonging, and pursuant to such right plaintiff 
may list the same for sale with any broker or brokers 
selected by him, and during such period defendants will 
permit all reasonable inspections and examinations by 
such broker or brokers or their prospects without inter¬ 
ference or hindrance. 

Consummation of payment hereinbefore provided by 
the plaintiff unto the defendants shall be without re¬ 
sponsibility upon the defendants for the payment of or 
contribution to any liens or encumbrances then existing 
upon the property herein concerned; provided, however, 
that said defendants shall not from the date of the sign¬ 
ing of this Order until the date of consummation place 
upon or subject said property to any liens or encum¬ 
brances not now existing thereupon. 

Should the plaintiff fail to pay unto the defendants the 
sum hereinbefore provided within the time herein speci¬ 
fied, defendants shall then pay unto the plaintiff.the sum 
of Two Thousand Five Hundred Dollars ($2,500.00) which 
said sum shall likewise constitute full and final settlement 
and disposition of all matters herein concerned. 

/s/ R. B. Keech 
Judge. 

• • • • 
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36 Filed Jul 16 1952 Harry M. Hull, Clerk 

Motion For Entry of Judgment 

Comes now the plaintiff, Anthony J. Siciliano, Adminis¬ 
trator c.t.a. of the Estate of Reinhold Marx, Deceased, by 
and through his attorney, Cornelius H. Doherty, and 
moves the Court to enter judgment for the plaintiff 
against the defendants, Marianne Hernandez and Ramon 
P. Hernandez, in the sum of Twenty-Five Hundred Dol¬ 
lars ($2500.00) and for reasons therefore says: 

1. It appears by the record that on the 24th day of 
March, 1952, an order was signed directing the comple¬ 
tion of a settlement. 

2. It appears by the Affidavit attached hereto and made 
a part of this record that the plaintiff was unable to pay 
the sum of Nineteen Thousand Two Hundred Fifty Dol¬ 
lars ($19,250.00) to the defendants prior to June 15, 
1952. 

3. It appears that in the event of the failure of the 
plaintiff to complete his part of the settlement by the 
payment of Nineteen Thousand Two Hundred Fifty Dol¬ 
lars ($19,250.00) the defendants were to pay to plaintiff 
the sum of Twenty-Five Hundred Dollars ($2500.00) in 
full settlement of the entire controversy. 

4. That the defendants have been requested on numer¬ 
ous occasions to pay the sum of Twenty-Five Hundred 

Dollars ($2500.00) and have failed to do so. 

37 5. And for such other and further relief as to 
the Court may seem just and proper. 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Plaintiff 
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38 Filed Jul 16 1952 Harry M. Hull, Clerk 
Affidavit of Cornelius H. Doherty 

DISTRICT OF COLUMBIA, SS: 

Cornelius H. Doherty, being first duly sworn, on oath 
deposes that he is the attorney for the plaintiff herein 
and has personal knowledge or information covering the 
matters and facts hereafter stated: 

That at or about the time of the signing of the order of 
March 24, 1952, he requested one John F. Kolar a real 
estate broker at 206 S. Main Street, Orlando, Florida, to 
take the property located at 2 E. Gore Avenue, Orlando, 
Florida, and arrange for a loan and for the sale of this 
property and he advised me personally and by letter 
that he was unable to enter the property. Mr. Kolar 
further stated that he had been to the property at least 
a half dozen times without being able to to in and that 
one of the men from his office got in on one occasion and 
talked to the defendant Hernandez but did not see the en¬ 
tire house, and that the insurance people who were 
brought to the premises were not permitted to see the 
inside of it. 

Your deponent advised Harry L. Ryan, Jr., attorney 
for the defendants, the early part of June that there was 
no possible chance under the circumstances of going for¬ 
ward with that part of the settlement and advised Mr. 

Ryan on the 15th day of June that the plaintiff 
38A abandon the right to purchase the property and 
called upon Mr. Ryan to have his clients pay the 
Twenty-five Hundred Dollars ($2500.00). 

That the Twenty-five Hundred Dollars ($2500.00) has 
not been paid. 

/s/ Cornelius H. Doherty • , 
Cornelius H. Doherty 
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Subscribed and sworn to before me tbis 15th day of 
July, 1952. 

/s/ Millicent Ryan 

Notary Public, D. C. 

My Commission Expires Jan. 31, 1953. 

• • • • 

39 Filed Aug 7 1952 Harry M. Hull, Clerk 
Objection to Motion for Judgment 

Come now the defendants herein, and in opposition 
to plaintiff’s motion to have the Court herein enter a 
judgment against them in the sum of Twenty-five hundred 
Dollars, submit unto the Court that plaintiff is no more 
entitled to have such a judgment entered herein than 
defendants are entitled to have judgment in their favor 
in the sum of Nineteen thousand, two hundred fifty 
Dollars. 

The Order of this Court upon which plaintiff’s motion 
is based was an alternative Order providing successive 
rights unto first the plaintiff and then the defendants, 
compliance with which by either party pursuant to the 
terms of which, the Court provided would then dispose 
of this action and permit the same to stand settled and 
dismissed. No penalty or provision for entry of a judg¬ 
ment against either party was appended thereto, to result 
from the failure of either plaintiff or defendants to avail 
themselves of their respective rights of settlement. 

If the purpose of the affidavit attached to plaintiff’s ' 
motion is to infer to the Court that plaintiff has in 
some manner been precluded from consummating settle¬ 
ment upon the terms afforded him for settlement, defend¬ 
ants wish to point out to the Court that such affidavit con¬ 
tains nothing but the purest form of hearsay evidence 
of matters which they vigorously deny, and upon which 
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at the least they are entitled to a hearing before this 
Court before this Court could properly enter a judgment 
against them. 

40 The defendants desire to .further submit to the 
Court that upon the failure to consummate negotia¬ 
tions and dealings toward settlement the almost universal 
rule in all jurisdictions thereupon requires that the pend¬ 
ing litigation thereupon proceed to disposition upon its 
merits, efforts of settlement being deemed to be without 
prejudice to either party. Herein plaintiff and defend¬ 
ants were each provided with means by which each could 
settle. Upon the undisputed failure of each to consum¬ 
mate such settlement, each is accordedly relegated to the 
processes of the law, namely to trial in this instance. 

Finally the defendants herein express unto the Court 
their willingness to still terminate this litigation.- The 
defendants herein are still willing to pay unto the plain¬ 
tiffs the sum of Twenty five hundred dollars, and do 
hereby tender such amount unto the plaintiff, provided 
however that the plaintiff in accepting the same will 
assume and pay an encumbrance of record upon the prop¬ 
erty involved in this action in the principal sum of 
Fifteen Hundred Dollars, being the encumberance re¬ 
ferred to in the Court’s Order of March 24, 1952, as 
otherwise defendant’s title to the property acquired by 
them from plaintiff’s testator is encumbered of record 
which in turn was contrary to their agreement with plain¬ 
tiffs testator. 

/s/ Harry L. Ryan, Jr. 

Harry L. Ryan, Jr., 

815 - 15th Street, N. W. 
Washington, D. C. 

Attorney for Defendants, 

» ♦ • • 
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41 Filed Oct 3 1952 Harry M. Hull, Clerk 

Order for Jvdgment 

This cause came on to be heard upon the motion for 
entry of judgment filed herein by Anthony J. Siciliano, 
Administrator c.t.a. of the Estate of Reinhold Marx, de¬ 
ceased, the memo in opposition filed on behalf of the 
defendants, and having been duly argued and considered, 
it is, by the Court, this 3rd day of October, 1952, 

ORDERED that the plaintiff have judgment against 
the defendants, Marianne Hernandez and Ramon P. Her¬ 
nandez, in the sum of Twenty-Five Hundred ($2500.00) 
Dollars, with interest from June 15, 1952, and upon the 
defendants’ oral motion to set the amount of the super¬ 
sedeas bond on appeal, it is hereby set at Three Thou¬ 
sand ($3000.00) Dollars. 

By the Court: 

/s/ Bumita Shelton Matthews 
Judge 

• • • t 

42 Filed Oct 31 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 31st day of October, 1952, 
that Marianne Hernandez and Ramon P. Hernandez 
hereby appeal to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 3rd day of October, 1952 in favor of 
Anthony J. Siciliano against said Marianne Hernandez 
and Ramon P. Hernandez. 

/s/ Harry L. Ryan, Jr. 

Attorney for Defendants 
815 - 15th St. N.W. 
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43 Filed Dec 10 1952 Harry M. Hull, Clerk 
Statement of Errors Claimed 


Come now the defendants herein and through their 
counsel claim that the following errors exist in the pro¬ 
ceedings before this Court: 

1. The Court erred in denying defendants* motion to 
dismiss plaintiff’s complaint 

2. The Court erred in denying defendants’ motion to 
require an additional plaintiff herein or in the alternative 
to dismiss plaintiff’s complaint. 


3. The Court erred in entering a judgment herein for 
plaintiff. 


/s/ Harry L. Ryan, Jr. 

Harry L. Ryan, Jr., 

815-15th Street, N. W. 
Washington, D. C. 
Attorney for Defendants, 
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QUESTION PRESENTED 

In the opinion of the appellee, the only question pre¬ 
sented on this appeal is whether an appeal lies from 
the entry of a judgment on a stipulation entered into by 
the parties settling the issues involved and consented to 
by counsel for all parties and approved by the Trial 
Judge. 
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COUNTER-STATEMENT OF THE CASE 

The appellants were the defendants below and the ap¬ 
pellee was the plaintiff, and all reference to the parties 
hereafter will be as they appeared in the Trial Court 

On March 1, 1950, one Reinhold Marx was the owner 
of a piece of property improved and known as 2 East 
Gore Avenue, Orlando, Florida, for which he had paid 


* 


t 

i 







2 


$24,000, and on which there was a trust in the approxi¬ 
mate amount of $12,000,. and which on that day was worth 
approximately $35,000. 

Reinhold Marx, on March 1, 1950, entered into an 
agreement with the defendants, wherein he traded the 
property in Orlando, for property belonging to the de¬ 
fendants at 1765 R Street, N. W., Washington, D. C., 
allowing to Marx only a credit of $1,000 for the Orlando 
property. (J.A. 4A-6A) 

The Orlando property was conveyed to the defendants 
on April 1, 1950, and Marx came to Washington and 
died in the Union Station on his arrival on May 19, 
1950, and plaintiff, Anthony J. Siciliano, was appointed 
his administrator c.t.a. 

Plaintiff filed a complaint to set aside the deed of the 
Florida property to the defendants on the ground that 
Marx was mentally and physically ill at the time the 
agreement was entered into, and when the deed was 
signed, and that the decedent was incapable of taking 
care of his own affairs and understanding the contents 
of the agreement, and that defendants willfully, fraudu¬ 
lently, and deliberately took advantage of the decedent’s 
condition. (J.A. 2A-4A) 

The defendants filed a motion to require an additional 
party plaintiff. This motion was denied and the case 
was set down for trial on February 25,1952. 

When the case was called for trial the parties answered 
that they were ready for trial. The Court then asked 
whether or not the matter could be settled and an agree¬ 
ment for the settlement of the issues was entered into by 
the parties. The plaintiff then released all the witnesses 
to return to their homes. 

Counsel were unable to agree upon a written stipulation 
which would embody the oral agreement entered into 
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before the Court, and plaintiff filed a motion to require 

the defendants to complete the settlement and on the 

24th day of March, 1952, an order was entered by the 

Trial Court directing a completion of the settlement. 

(J.A. 20A-21A) 

• . 

The order, as it appears in the printed record, does 
not contain the signatures of counsel, but the original 
order in the record transferred to this Court does 
show such signatures and consent 

Under this stipulation the plaintiff had until June 15, 
1952, within which to pay the sum of $19,250 to the de¬ 
fendants, and that upon the payment of this sum of money 
the defendants were to convey the property at 2 East 
Gore Avenue, Orlando, Florida, to plaintiff and this 
would be a final settlement of the case. 

The stipulation also contained the statement that in 
the event of plaintiff’s failure to pay the $19,250 to de¬ 
fendants on or before June 15, 1952, then the defendants 
were to pay to plaintiff the sum of $2,500, which was to 
be a final disposition of the matter. 

The plaintiff was unable to pay defendants by June 15, 
1952, and called upon the defendants to pay the sum of 
$2,500, in accordance with the stipulation. The defend¬ 
ants refused to pay and plaintiff filed a motion for an 
entry of judgment against the defendants, in the sum 
of $2,500, in accordance with the stipulation. (J.A. 22A- 
24A) 

On October 3, 1952, a judgment was entered in favor 
of plaintiff in the sum of $2,500, with interest, from 
June 15,1952. (J.A. 26A) 
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SUMMARY OF ARGUMENT 

The parties entered into a stipulation, approved by the 
Court, settling all matters put in issue by the pleadings, 
and upon the failure of defendants to pay plaintiff $2,500, 
in accordance with the stipulation, plaintiff was entitled 
to a judgment against defendants for that sum. 

The refusal of the Trial Court to grant defendants’ 
motion to add another party plaintiff, whether error or 
not, was merged into the stipulation and is not ap¬ 
pealable. 

ARGUMENT 

The Bill of Complaint filed by plaintiff prayed for a 
recision of the transfer of 2 East Gore Avenue, Orlando, 
Florida, to the defendants on the ground that decedent 
was physically and mentally incapable of entering into 
such a transaction. 

The stipulation settled the entire controversy. The 
stipulation was in the alternative. The plaintiff could 
pay $19,250 to defendants and they would deed 2 East 
Gore Avenue, Orlando, Florida, to plaintiff. If the plain¬ 
tiff did not pay that sum to defendants on or before 
June 15, 1952, then the defendants were to keep 2 East 
Gore Avenue, Orlando, Florida, and pay $2,500 to plain¬ 
tiff. The plaintiff did not pay the $19,250 to defendants, 
and after June 15, 1952, demanded that defendants pay 
the sum of $2,500. The defendants refused to pay the 
$2,500 and judgment was entered against them by the 
Court, and it is submitted that the action of the Court in 
entering a judgment against defendants was proper. 

In the case of Jertkms v. Purcell, 29 Appeals D. C. 209, 
the Court, at page 213, approved the following statement: 

“If parties are properly impleaded, and consent to 
a decree or judgment, that decree or judgment is as 
conclusive upon the parties as if the litigants had 
wrangled over it for a lifetime.” 
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There is nothing in the stipulation that would indicate 
that it was anything other than a final settlement of the 
entire controversy between the parties. 

In the case of Hot Springs Coal Co. v. Miller, 107 Fed. 
(2d) 677, the plaintiffs filed a Bill of Complaint against 
Albert C. Miller to establish ownership in a coal mining 
lease on government land in Wyoming. The Bill charged 
that the lease was taken in the name of the defendant, 
but that he was a constructive trustee and that he held 
the property as agent and in trust for plaintiffs. The de¬ 
fendant answered and denied that be held the property 
for the benefit of plaintiffs. The case came on for trial 
and during the trial a settlement was reached and the 
Court entered a decree in accordance with the settle¬ 
ment. 

Under the settlement, plaintiffs were to pay to defend¬ 
ant the sum of $12,500 on or before July 1, 1938, and 
upon such payment plaintiffs would become vested with 
the title to the property in controversy. In the event 
plaintiffs did not pay this sum to defendant, then title 
was to vest in defendant, free of any claim of plaintiffs. 
The plaintiffs did not pay on or before July 1, 1938, and 
defendant filed a motion for a decree, finally quieting 
title in defendant. Such a decree was entered and plain¬ 
tiffs appealed. 

In affirming the judgment of the Trial Court the Court 
of Appeals made the following statement, at page 681 j 

“Any disposition of a pending action, not illegal, 
may be fairly agreed to by the parties, and if ap¬ 
proved by the Court, it should permit such disposi¬ 
tion and enter judgment accordingly, and such judg¬ 
ment will be valid and binding upon the parties ami 
their privies. n 

It is the contention of plaintiff that he was entitled to 
the payment of $2,500, in accordance with the stipulation, 







6 


and upon the failure of the defendants to pay this amount 
that he was then entitled to obtain a judgment for that 
sum. 


Prior Error of the Court, If Any, Was Waived 
By the Stipulation 

The defendants have seriously contended in their Brief 
that the Court erred in refusing to grant their motion 
to require an additional parly’ plaintiff in this cause. 
The motion was denied by the Court prior to the time 
that the case was called for trial, and prior to the time 
that the stipulation was entered into, and it is the con¬ 
tention of plaintiff that the stipulation finally settled all 
matters between the parties, including errors of the 
Court, if any, prior to the time of the entry of the stipu¬ 
lation. The errors, if any, were waived by the defendants 
or were merged into the stipulation. 

In the event that the Court is of the opinion that such 
error was not waived by the defendants and was not 
merged into the stipulation, it is submitted that the 
action of the Trial Court, in denying defendants’ motion, 
was correct. The same question was before this Court 
in the case of Ramsey v. Curtis, 86 U. S. App. D. C. 386, 
393; 182 Fed. (2d) 687, 694, in which Section 403 of Title 
12 of the District of Columbia Code was partially con¬ 
strued and it was held that the executor could file such 
an action in his name as the only party plaintiff. 
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CONCLUSION 

i 

It is respectfully submitted that the action of the Trial 
Court, in entering a judgment in favor of the plaintiff 
against the defendants in the sum of $2,500, was proper 
and that the judgment of the United States District 
Court for the District of Columbia should be affirmed. 

Cornelius H. Doherty 
1010 Vermont Avenue, N.W. 
Washington, D. C. 

Attorney for Appellee 


